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ARTICLE 3 - ECHR

Introduction

“Article 3 

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”

The rights enshrined by Article 3 are absolute. Indeed under the European Convention state parities are not entitled to create any kind of exception under any circumstances. Even in times of war or public emergency or terrorist uprisings, State Parties are obliged to ensure that people are not subjected to torture or to inhuman or degrading treatment or punishment (or exposed to the risk of being ill-treated).

The European Court of Human Rights has made clear on numerous occasions that ill-treatment is prohibited regardless of the way in which a victim (or potential victim) may have behaved.  This is particularly relevant as regards persons who are suspected or convicted of offences related to terrorism, or who are believed to constitute a threat to national security.  In the eyes of the Court, nothing that such persons may have done can be used to justify ill-treating them, or exposing them to the risk of being ill-treated.  This is because, in the words of the Court, ‘Article 3 enshrines one of the most fundamental values of democratic societies’ which must be respected ‘even in the most difficult circumstances’, including when responding to terrorism and organised crime. 
In the Ireland v. the United Kingdom case (judgment of 18.01.1978, appl. no: 5310/71), the Court, among other things, stated that the State party is not entitled to apply derogation for any of the rights enshrined by article 3 of the Convention:

“163. The Convention prohibits in absolute terms torture and inhuman or degrading treatment or punishment, irrespective of the victim’s conduct. Unlike most of the substantive clauses of the Convention and of Protocols Nos. 1 and 4 (P1, P4), Article 3 (art. 3) makes no provision for exceptions and, under Article 15 para. 2 (art. 15-2), there can be no derogation therefrom even in the event of a public emergency threatening the life of the nation.”

In Aksoy v. Turkey case (judgment of 26 November 1996, appl. no.21987/93).  which has similarities with the case of Ireland v. UK, the Turkish Government tried to justify its counter-terrorist methods with the existence of an ongoing intense terrorist activities in the southeast Turkey where the applicant was arrested who was suspected of actively aiding and abetting a terrorist organization. However the Court once again stated the well established conclusion which emphasizes the absolute nature of the prohibition provided by article 3 of the Convention:

“62. Article 3 (art. 3), as the Court has observed on many occasions, enshrines one of the fundamental values of democratic society.  Even in the most difficult of circumstances, such as the fight against organised terrorism and crime, the Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment. Unlike most of the substantive clauses of the Convention and of Protocols Nos. 1 and 4 (P1, P4), Article 3 (art. 3) makes no provision for exceptions and no derogation from it is permissible under Article 15 (art. 15) even in the event of a public emergency threatening the life of the nation (see the Ireland v. the United Kingdom judgment of 18 January 1978, Series A no. 25, p. 65, para. 163, the Soering v. the United Kingdom judgment of 7 July 1989, Series A no. 161, p. 34, para. 88, and the Chahal v. the United Kingdom judgment of 15 November 1996, Reports 1996-V, p. 1855, para. 79).”

In Ramirez Sanches v. France case, the applicants is known as Jackal Carlos, (judgment of 4 July 2006, and appl. no.59450/00) the Court once again stated the absolute nature of the prohibition enshrined by Article3:

“In the modern world States face very real difficulties in protecting their populations from terrorist violence. However, unlike most of the substantive clauses of the Convention and of Protocols Nos. 1 and 4, Article 3 makes no provision for exceptions and no derogation from it is permissible under Article 15 § 2 even in the event of a public emergency threatening the life of the nation (see Labita v. Italy [GC], no. 26772/95, § 119, ECHR 2000-IV; Selmouni v. France [GC], no. 25803/94, § 95, ECHR 1999 V; and Assenov and Others v. Bulgaria, judgment of 28 October 1998, Reports 1998-VIII, p. 3288, § 93). The Convention prohibits in absolute terms torture and inhuman or degrading treatment or punishment, irrespective of the conduct of the person concerned (see Chahal v. the United Kingdom, judgment cited above, § 79). The nature of the offence allegedly committed by the applicant is therefore irrelevant for the purposes of Article 3 (Indelicato v. Italy, no. 31143/96, § 30, 18 October 2001).

The first thing I would like to emphasize is that despite the political, economic and social issues arising from the Article 3, it is an absolute right incapable of derogation. This means that whatever the circumstances, it cannot be breached. Not only this, but it is an unqualified right, so ill-treatment within the terms of Article 3 can never be breached even for the highest reasons of public interest. 

In this work, I will try to look at the different aspects of Article 3 and the different ways in which Article 3 has being applied by the Court such as extradition, conditions in detention, disappearances and medical treatment.

Definition of torture and other acts prohibited by Article 3
The Greek
  and Ireland v. the UK cases are the first two cases wherein the European Court and the Commission stated some definition for the three prohibited acts.

The starting point has to begin with the Greek Case where the Commission first defined the individual terms of Art 3, these being:

Torture: 
Aggravated and deliberate form of inhuman treatment causing very serious and cruel suffering.

Inhuman: 
Treatment deliberately causing severe mental or physical suffering.

Degrading:  
Treatment that grossly humiliates a person before others, or drives him to act against his will or conscience.

This approach of treating the acts as distinct violations with different features and characteristics has been standard approach taken by the European judicial bodies.

In the Greek Case, the European Commission stated that the defining element of torture is the purpose for which the act was committed:

“All torture must be inhuman and degrading treatment, and inhuman treatment also degrading. The notion of inhuman treatment covers at least such treatment as deliberately causes severe suffering, mental and physical which, in particular situation is unjustifiable… Torture has a purpose, such as the obtaining information or confessions, or the infliction of punishment and it is generally an aggravated form of inhuman treatment. Treatment or punishment of an individual may be said to be degrading if it grossly humiliates him before others or drives him to act against his will or conscience.” (The Greek Case, 1969), Year Book: European Convention on Human Rights, 12, page 186)” 

These distinctions have been used by the Court in its subsequent decisions. In the case of Ireland v. United Kingdom, the Court applied these definitions in respect of five different techniques employed over a period of several days against a number of terror suspects. The five techniques were:

1.
Wall standing – head against the wall, legs spread apart and feet back;

2.
Hooding – dark bag over the head;
3.
Continuous loud and hissing noise;

4.
Sleep deprivation; and

5.
Deprivation of food and drink.

In applying the test, the Court came to a conclusion that using the following five techniques in the detention centres in the Northern Ireland amount not torture but inhuman and degrading treatment since the severity of the inflicted acts did not pass the required threshold which means the intensity of the treatment is not sufficient. 

The Court held that the five techniques used by the UK troops caused “if not actual bodily injury, at least intense physical and mental suffering and also led to psychiatric disturbances during the interrogation” and therefore fell into category of inhuman treatment. By this interpretation, the Commission’s approach which defined these methods as torture was overturned. Nevertheless the latter approach created a precedent for drawing a clear distinction between torture, inhuman and degrading treatment or punishment.

This somewhat conservative decision of the Court, was not unanimous, one of the dissenting judges, O’Donoghue rejected the opinion of majority, stating that current notions of what may amount torture need to reflect the increase in sophistication of techniques and an increased awareness of the effect of such treatment on the victims: 

‘...one is not bound to regard torture as only present in a mediaeval dungeon where the appliances of rack and thumb screw or similar devices were employed. Indeed in the present-day world, there can be little doubt that torture may be inflicted in the mental sphere’.

The test as to the level of harm and acceptability of such treatment has shifted considerably over the recent years, especially when you consider that the techniques employed in Ireland v UK were not held to be torture. 

Since the decision in Ireland v UK, the stringing up in a cell, blindfolding and electrodes attached to genitals has been found to be torture (Aksoy v Turkey) as has being subjected to repeated physical and verbal assaults, being urinated on and threatened with a blow lamp (Selmouni v France). Torture does not only have to be physical pain but can include such actions as mock executions, death threats, threats of rape (Sevtap Veznedaroglu v Turkey).

In Aydın v. Turkey case, the Court restated the distinction applied in Ireland v. the UK case (25.09.1997, appl. no.23178/94) in more flexible way:

 “2.  In order to determine whether any particular form of ill-treatment should be qualified as torture, regard must be had to the distinction drawn in Article 3 between this notion and that of inhuman treatment or degrading treatment. This distinction would appear to have been embodied in the Convention to allow the special stigma of “torture” to attach only to deliberate inhuman treatment causing very serious and cruel suffering (see the Ireland v. the United Kingdom judgment cited above, p. 66, § 167).

3.  While being held in detention the applicant was raped by a person whose identity has still to be determined. Rape of a detainee by an official of the State must be considered to be an especially grave and abhorrent form of ill-treatment given the ease with which the offender can exploit the vulnerability and weakened resistance of his victim. Furthermore, rape leaves deep psychological scars on the victim which does not respond to the passage of time as quickly as other forms of physical and mental violence. The applicant also experienced the acute physical pain of forced penetration, which must have left her feeling debased and violated both physically and emotionally.

4.  The applicant was also subjected to a series of particularly terrifying and humiliating experiences while in custody at the hands of the security forces at Derik gendarmerie headquarters having regard to her sex and youth and the circumstances under which she was held. She was detained over a period of three days during which she must have been bewildered and disoriented by being kept blindfolded, and in a constant state of physical pain and mental anguish brought on by the beatings administered to her during questioning and by the apprehension of what would happen to her next. She was also paraded naked in humiliating circumstances thus adding to her overall sense of vulnerability and on one occasion she was pummelled with high-pressure water while being spun around in a tyre.

5.  The applicant and her family must have been taken from their village and brought to Derik gendarmerie headquarters for a purpose, which can only be explained on account of the security situation in the region (see paragraph 14 above) and the need of the security forces to elicit information. The suffering inflicted on the applicant during the period of her detention must also be seen as calculated to serve the same or related purposes.

6.  Against this background the Court is satisfied that the accumulation of acts of physical and mental violence inflicted on the applicant and the especially cruel act of rape to which she was subjected amounted to torture in breach of Article 3 of the Convention. Indeed the Court would have reached this conclusion on either of these grounds taken separately.

7.  In conclusion, there has been a violation of Article 3 of the Convention.”

The requisite elements in the Convention, definition of torture may be as follows: 
Intentionally inflicted
: The intentional infliction of   

Nature of harm
: Severe pain or suffering, whether physical or mental, on a person

The European Court of Human Rights has assessed this threshold, and has held that it depends on the duration of the treatment, its physical or mental effects and on the sex, age and state of health of the victim, and the level of severity. The Court stated in Selmouni v. France (judgment of 28 July 1999, appl. no. 25803/94) that 
“100.  In other words, it remains to be established in the instant case whether the “pain or suffering” inflicted on Mr Selmouni can be defined as “severe” within the meaning of Article 1 of the United Nations Convention. The Court considers that this “severity” is, like the “minimum severity” required for the application of Article 3, in the nature of things, relative; it depends on all the circumstances of the case, such as the duration of the treatment, its physical or mental effects and, in some cases, the sex, age and state of health of the victim, etc.”
Specific Purpose: To obtain him or third person information or a confession or to punish him for an act he or a third person has committed or is suspected of having committed or to intimidate or coerce him or a third person for any reason based on discrimination.
Official Capacity: The ECHR does not require that the prohibited acts should be inflicted only by those who somehow carry an official capacity. Therefore Article 3 is applicable even when any of the prohibited acts are inflicted by persons other than agents of the State. In Mahmut Kaya v. Turkey (28 March 2000, appl. No.22535/93) the Court stated that:  

“8.  The obligation imposed on High Contracting Parties under Article 1 of the Convention to secure to everyone within their jurisdiction the rights and freedoms defined in the Convention, taken together with Article 3, requires States to take measures designed to ensure that individuals within their jurisdiction are not subjected to torture or inhuman or degrading treatment, including such ill-treatment administered by private individuals (see the A. v. the United Kingdom judgment of 23 September 1998, Reports 1998-VI, p. 2699, § 22). State responsibility may therefore be engaged where the framework of law fails to provide adequate protection (see, for example, the A. judgment cited above, p. 2700, § 24) or where the authorities fail to take reasonable steps to avoid a risk of ill-treatment about which they knew or ought to have known (for example, mutatis mutandis, the Osman judgment cited above, pp. 3159-60, §§ 115-16).

9.  The Court finds that the authorities knew or ought to have known that Hasan Kaya was at risk of being targeted as he was suspected of giving assistance to wounded members of the PKK. The failure to protect his life through specific measures and through the general failings in the criminal law framework placed him in danger not only of extra-judicial execution but also of ill-treatment from persons who were unaccountable for their actions. It follows that the State is responsible for the ill-treatment suffered by Hasan Kaya after his disappearance and prior to his death.”

Inhuman / Degrading Treatment 
The he European Court of Human Rights has defined treatment as ‘inhuman’ when it has been ‘applied for hours at a stretch and caused either actual bodily injury or intense physical and mental suffering’.  Treatment has been found to be ‘degrading’ when it has been ‘such as to arouse in its victims feelings of fear, anguish and inferiority capable of humiliating and debasing them’ (1999 judgment in the case of T and V v. UK).
In reality, the boundary between inhuman treatment and degrading treatment is likely to be more blurred.  That said, it seems clear that all treatment that is inhuman will also be degrading, whereas not all treatment that is degrading will necessarily be inhuman.  The Court stated in its recent judgment in the case of Vlasov v. Russia (judgment of 12 June 2008, appl. no.78146/01) that the conditions of the transport of the were found inhuman. 
10.  The Court reiterates that the assessment of the minimum level of severity which a given form of treatment must attain if it is to fall within the scope of Article 3 depends on all the circumstances of the case, such as the duration of the treatment, its physical or mental effects and, in some cases, the sex, age and state of health of the victim (see Ireland v. the United Kingdom, judgment of 18 January 1978, Series A no. 25, p. 65, § 162, and Kudła, cited above, § 91). The Court has considered treatment to be “inhuman” because, inter alia, it was premeditated, was applied for hours at a stretch and caused either actual bodily injury or intense physical and mental suffering. It has deemed treatment to be “degrading” because it was such as to arouse in the victims feelings of fear, anguish and inferiority capable of humiliating and debasing them (see Kudła, cited above, § 92).

11.  In the present case the applicant was transported more than one hundred times in standard-issue prison vans which were sometimes filled beyond their design capacity. Given that he had to stay inside that confined space for several hours, these cramped conditions must have caused him intense physical suffering. His suffering must have been further aggravated by the absence of adequate ventilation and lighting, and unreliable heating. The Court also notes with concern the inappropriate catering arrangements. Having regard to the cumulative effect which these conditions of transport must have had on the applicant, the Court finds that the conditions of transport from the remand centre to the courthouse and back amounted to “inhuman” treatment within the meaning of Article 3 of the Convention. It is also relevant to the Court’s assessment that the applicant was subjected to such treatment during his trial or at the hearings with regard to applications for an extension of his detention, that is, when he most needed his powers of concentration and mental alertness (compare Khudoyorov, cited above, § 120).”
The Court stated in Kalashnikov v. Russia (judgment of 15 July 2002, app. no.47095/99) that the conditions of the applicant’s cell are unbearable for an inmate and constitutes a violation under article 3.
“The Court has considered treatment to be “inhuman” because, inter alia, was premeditated, was applied for hours at a stretch and caused either actual bodily injury or intense physical and mental suffering. It has deemed treatment to be “degrading” because it was such as to arouse in the victims feeling of fear, anguish and inferiority capable of humiliating and debasing them (see, for example, Kudla v. Poland [GC], no. 30210/96, § 92, ECHR 2000-XI). In considering whether a particular form of treatment is “degrading” within the meaning of Article 3, the Court will have regard to whether its object is to humiliate and debase the person concerned and whether, as far as the consequences are concerned, it adversely affected his or her personality in a manner incompatible with Article 3 (see, for example, the Raninen v. Finland judgment of 16 December 1997, Reports of Judgments and Decisions, 1997-VIII, pp. 2821-22, § 55). However, the absence of any such purpose cannot conclusively rule out a finding of a violation of Article 3 (see, for example, Peers v. Greece, no. 28524/95, § 74, ECHR 2001-III). The suffering and humiliation involved must in any event go beyond that inevitable element of suffering or humiliation connected with a given form of legitimate treatment or punishment.”

The Court stated also in Akpınar and Altun v. Turkey (judgment of 27.02.2007, appl no: 56760/00) that Article 3 can only be applied for living persons.
 Therefore if a deceased suffered inhuman or degrading treatment after his/her death such as mutilation of body parts, s/he can not be regarded as victim under Article 3. However their close relative could be regarded victim under article 3 of the Convention.
« 12. As to the second limb of the applicants' complaint, the Court previously held, in the Akkum and Others v. Turkey judgment (no. 21894/93, § 259, 24 March 2005), that one of the applicants, a father who was presented with the mutilated body of his son, could claim to be a victim, within the meaning of Article 34 of the Convention, of a violation of Article 3. Referring to its jurisprudence concerning the anguish suffered by family members of disappeared persons (Çakıcı v. Turkey, [GC], no. 23657/94, § 98, ECHR 1999-IV, and Timurtaş v. Turkey no. 23531/94, § 96‑98, ECHR 2000‑VI), the Court concluded that the anguish caused to that applicant in such circumstances amounted to degrading treatment, contrary to Article 3.

13.  The Court observes, in the present case, that the applicants were indeed presented with the mutilated bodies of Seyit Külekçi and Doğan Altun.

14. In the light of the aforementioned Akkum judgment, the Court confirms that the applicants, who are the sister and father of the deceased, can claim to be victims within the meaning of Article 34 of the Convention. Furthermore, the Court has no doubt that the suffering caused to them as a result of this mutilation amounted to degrading treatment contrary to Article 3 of the Convention.

15.  It follows that there has been a violation of Article 3 of the Convention in respect of the applicants themselves.”
Degrading / Corporal Punishment 

In Yankov v Bulgaria (judgment of 11 December 2003, appl. no. 39084/97), the applicant was arrested for alleged dereliction of his professional duty. Upon his detention his head was shaved (this was not standard procedure), this was clearly noticeable when he was brought before a court for a public hearing, the applicant claimed that this amounted to a breach of Article 3 in respect of degrading treatment. The Court held that there had been a violation of article 3.

“16.  Having regard to the foregoing, the Court considers that in the particular circumstances of the present case the shaving off of the applicant's hair in the context of his punishment by confinement in an isolation cell for writing critical and offensive remarks about prison warders and State organs constituted an unjustified treatment of sufficient severity to be characterised as degrading within the meaning of Article 3 of the Convention.”

Degrading punishment was defined in the case of Tyrer v. UK (judgment of 25 April 1978, appl no. 5856/72).In this case, the applicant was a 15-year-old boy from the Isle of Man whose punishment for verbally assaulting a police officer was to be publicly birched. Mr Tyrer, was a young man sentenced in the local juvenile court to three strokes of the birch on the bare posterior. His punishment was administered some three weeks later in a police station where he was held by two policemen whilst a third one administered the punishment, pieces of the birch breaking at the first stroke. The Court held that this amounted to degrading punishment for the purposes of Article 3. The Court stated that whilst the fact that it was to be carried out in public was a factor, the applicant would have been humiliated in is own eyes, even if not in the eyes of others. Another important factor was that the birching was to be carried out by a stranger and that corporal punishment was institutionalised violence. The case is particularly important because it distinguished between acceptable and unacceptable kinds and degrees of degradation. 

“35. Accordingly, viewing these circumstances as a whole, the Court finds that the applicant was subjected to a punishment in which the element of humiliation attained the level inherent in the notion of "degrading punishment" as explained at paragraph 30 above. The indignity of having the punishment administered over the bare posterior aggravated to some extent the degrading character of the applicant’s punishment but it was not the only or determining factor.”

In contrast to Tyrer v UK, in the case of Costello-Roberts v UK (judgment of 25 March 1993, appl. no. 13134/87), the 7-year-old applicant claimed that his rights under 3 had been breached when his headmaster hit him on the bottom. It was held that this did not amount to a breach. This case was distinguished from Tyrer v. UK as the punishment was less severe, no visible bruising, the child was wearing trousers and that the time delay in carrying out the punishment was much short.  
“31. The circumstances of the applicant’s punishment may be distinguished from those of Mr Tyrer’s which was found to be degrading within the meaning of Article 3 (art. 3). Mr Costello-Roberts was a young boy punished in accordance with the disciplinary rules in force within the school in which he was a boarder. This amounted to being slippered three times on his buttocks through his shorts with a rubber-soled gym shoe by the headmaster in private (see paragraphs 8 and 9 above). Mr Tyrer, on the other hand, was a young man sentenced in the local juvenile court to three strokes of the birch on the bare posterior. His punishment was administered some three weeks later in a police station where he was held by two policemen whilst a third administered the punishment, pieces of the birch breaking at the first stroke.

32. Beyond the consequences to be expected from measures taken on a purely disciplinary plane, the applicant has adduced no evidence of any severe or long-lasting effects as a result of the treatment complained of. A punishment which does not occasion such effects may fall within the ambit of Article 3 (art. 3) (see the above-mentioned Tyrer judgment, Series A no. 26, pp. 16-17, para. 33), provided that in the particular circumstances of the case it may be said to have reached the minimum threshold of severity required. While the Court has certain misgivings about the automatic nature of the punishment and the three-day wait before its imposition, it considers that minimum level of severity not to have been attained in this case.

Accordingly, no violation of Article 3 (art. 3) has been established.”

Burden of Proof
The Court stated in Jasar v. Macedonia (judgment of 15 Fenruary 2007, appl. no. . 69908/01) case that the allegations must be supported by appropriate evidence which means the facts regarding allegations of torture and/or other forms of ill treatment should be substantiated “beyond reasonable doubt”.

“17. Allegations of ill-treatment must be supported by appropriate evidence (see, mutatis mutandis, Klaas v. Germany, judgment of 22 September 1993, Series A no. 269, pp. 17-18, § 30). To assess this evidence, the Court adopts the standard of proof “beyond reasonable doubt”, but adds that such proof may follow from the coexistence of sufficiently strong, clear and concordant inferences or of similar unrebutted presumptions of fact (see Labita, cited above, § 121; Ireland v. the United Kingdom, judgment of 18 January 1978, Series A no. 25, pp. 64-65, § 161) (Jasar v. Macedonia, judgment of 15.02.2007, appl. no: 69908/2001)”


However this obligation may create a serious burden on the victims and their relatives who are possibly too scared and on many occasion are unable and/unwilling to apply any official institutions for documenting their suffering and/or lodging their complaints. The Court, taking into account this difficulty, stated in the judgment of Selmouni v. France that (judgment of 28 July 1999, appl. No.25803/94).

“87.  The Court considers that where an individual is taken into police custody in good health but is found to be injured at the time of release, it is incumbent on the State to provide a plausible explanation of how those injuries were caused, failing which a clear issue arises under Article 3 of the Convention (see the Tomasi v. France judgment of 27 August 1992, Series A no. 241-A, pp. 40-41, §§ 108-11, and the Ribitsch v. Austria judgment of 4 December 1995, Series A no. 336, pp. 25-26, § 34). It also points out that in his criminal complaint and application to join the proceedings as a civil party, Mr Selmouni directed his allegations against the police officers in question (see paragraph 28 above) and that the issue of their guilt is a matter for the jurisdiction of the French courts, in particular the criminal courts, alone. Whatever the outcome of the domestic proceedings, the police officers’ conviction or acquittal does not absolve the respondent State from its responsibility under the Convention (see the Ribitsch judgment cited above). It is accordingly under an obligation to provide a plausible explanation of how Mr Selmouni’s injuries were caused.”
However in the Kurt v. Turkey case (judgment of 25 May 1998, appl. No: 24276/94), the applicant claimed that the respondent State hand infringed Article 3 because her son had disappeared in circumstances in which absence of the most basic judicial guarantees had not failed to expose intense physical torture. She further claimed to have seen with her own eyes the traces of blows inflicted by security forces, which in itself gave reason to think that her son had suffered physical torture after being arrested. In that case, the Court had accepted that the applicant’s son had been arrested by soldiers. However the Court stated in its judgment that:

“18.  The Court agrees with the conclusion reached by the Commission on this complaint and refers in this respect to the reasons which have led it to reject the applicant’s arguments alleging a violation of Article 2 (see paragraphs 107–09 above). In particular, the applicant has not presented any specific evidence that her son was indeed the victim of ill-treatment in breach of Article 3; nor has she adduced any evidence to substantiate her claim that an officially tolerated practice of disappearances and associated ill-treatment of detainees exists in the respondent State.”
In Necdet Bulut v. Turkey case (judgment of 20 November 2007, 77092/01) the Court stated that the police officer of the respondent State resorted excessive force when they arrest the applicant who was shot at his knees during the apprehension. 

19.  In the instant case the applicant was injured by a single gunshot to his left knee. The Court finds this injury sufficiently serious to bring it within the scope of Article 3. It is undisputed that the applicant's leg injury resulted from the use of force by the police officers in the performance of their duties, namely while effecting an arrest. However, differing versions of how the applicant had actually sustained the injury were put forward by the parties.

20.  At the outset, the Court cannot ignore that the police were initially called upon to attend to an incident without any prior preparation (see, a contrario, Rehbock v. Slovenia, no. 29462/95, § 72, ECHR 2000-XII). It further notes that the incident occurred late in the evening in a residential area where gunshots were heard. In addition, according to the official documents, the applicant was found with a cap gun in his possession which could have conveye0d the impression that he was carrying a weapon. However, the Court similarly cannot overlook the fact that the police officers, who largely outnumbered the suspects, gave chase for about an hour before they cornered the applicant and the other suspects in a tent where the applicant was shot and arrested. The security forces were thus able, with the lapse of time, to properly evaluate the situation and to organise and coordinate their efforts accordingly. Against this background and, particularly, in the light of the type of force used, namely firearms, the Court considers that the burden rests on the Government to demonstrate with convincing arguments that the use of force, which resulted in the applicant's injury, was not excessive (see, mutatis mutandis, Matko v. Slovenia, no. 43393/98, §104, 2 November 2006, and Zelilof v. Greece, no. 17060/03, § 47, 24 May 2007).
However in Mamatkulov and Abdurasulovic v. Turkey case (judgment of 6 February 2003, appl. nos. 46827/99 and 46951/99) the Court somewhat reluctant to take into account the international reports (submitted by the lawyers of the applicants who were deported to Turkey) which say that there is ongoing practice of ill treatment resorted by the law-enforcement agencies in Uzbekistan.

“21.  While it is true that the attainment of the required evidentiary standard may follow from the co-existence of sufficiently strong, clear and concordant inferences or unrebutted presumptions (Aydın v. Turkey, 25 September 1997, Reports of Judgments and Decisions 1997-VI, p. 1888, § 73), their evidential value must be considered in the light of the circumstances of the individual case and the seriousness and nature of the charge to which they give rise against the respondent State.

In the instant case, the Court considers that, in spite of the serious concerns to which they give rise, the reports only describe the general situation in the Republic of Uzbekistan. There is nothing in them to support the specific allegations made by the applicants in the instant case, which require corroboration by other evidence.”

General Responsibility of a State under Article 3 (protection of detainees)
The state has a general responsibility to secure and protect the well being of those who are taken into custody or detained for whatever reason. Therefore there is a presumption of a violation of article 3 where a detained person displays injuries on being released whereas he was in good health when his deprivation of liberty commenced as indicated by the above extract from Selmouni v. France judgment. 
Custody  
If a person is administered physical forces on arrest or during custody /detention, then, there is a strong argument that the physical force can, in certain circumstances, amount to a violation under Article 3.

In Berktay v. Turkey case (judgment of 1 March 2001, appl. No.22493/93), the applicant fell from a balcony of his house during the search conducted by 6 police officers, the Court stated the importance of a plausible explanation for the injuries found on the second applicant’s body:

“The Court emphasises the fact that the police officers were acquitted in the criminal proceedings does not relieve the respondent State of its responsibility under the Convention. It was therefore for the government to provide a plausible explanation for the origin of the second applicant’s injuries. However the Government merely refer to the outcome of the domestic criminal proceedings, where decisive weight was attached to the police officers’ explanation that the second applicant had thrown himself from the balcony. The Court finds that explanation unconvincing and refers in that regard to its findings above (paragraph 130-136)

Recalling the obligation for the authorities to account for individuals placed under their control, and on the basis of all evidence before it, the Court therefore considers in the circumstances of the case that the respondent State is responsible for the injuries caused by the second applicant’s fall while he was under the control of six police officers…
 The Court therefore concludes that there has been a violation of Article 3 of the Convention.” 

The above mentioned extract also indicates that the Court sometimes goes beyond its secondary and subsidiary role and re-examine the facts which were dealt with by the domestic courts and/or authorities when there are strong evidence that the domestic courts and authorities attempt to cover the allegations.

In contrast, the mere fact that a person sustains injuries in the course of being arrested does not mean that they have necessarily suffered inhuman treatment. In Klaas v Germany, (22 September 1993, appl. no. 15473/89) the applicant suffered injuries whilst she was being arrested for drunk driving; however, the respondent state successfully argued that the applicant caused the injuries sustained during a lawful arrest. In support of the defendant’s argument, they pointed out that the German court had rejected the civil claim for compensation against the police, as the applicant had not satisfied the court that the police had used excessive force. 

 “30. The admitted injuries sustained by the first applicant were consistent with either her or the police officers’ version of events. The national courts, however, found against her. In reaching the conclusion that she could have injured herself while resisting arrest and that the arresting officers had not used excessive force, the Regional Court, in particular, had the benefit of seeing the various witnesses give their evidence and of evaluating their credibility. No material has been adduced in the course of the Strasbourg proceedings which could call into question the findings of the national courts and add weight to the applicant’s allegations either before the Commission or the Court.

The Court would distinguish the present case from that of Tomasi v. France (see the judgment of 27 August 1992, Series A no. 241-A, pp. 40-42, paras. 108-115) where certain inferences could be made from the fact that Mr Tomasi had sustained unexplained injuries during forty-eight hours spent in police custody.

No cogent elements have been provided which could lead the Court to depart from the findings of fact of the national courts.

31. Accordingly no violation of Article 3 (art. 3) can be found to have occurred.”
So arguably the important point is whether it was excessive force and whether it was proportionate in the circumstances. For example, using force to arrest a violent suspected drug trafficker, which results in the suspect sustaining a fractured rib and bruises, does not automatically amount to inhuman treatment.

In Necdet Bulut v. Turkey case (judgment of 20 November 2007, appl. not: 77092/01) the applicant alleged that he was injured by gunfire during arrest on 15 July 2000, in the early hours of the morning, He received a single bullet to his lower left leg. He was sixteen years old. The government argued that he had resisted the apprehension and attempted to escape. However the Court stated that:   
“22. However, the Court similarly cannot overlook the fact that the police officers, who largely outnumbered the suspects, gave chase for about an hour before they cornered the applicant and the other suspects in a tent where the applicant was shot and arrested. The security forces were thus able, with the lapse of time, to properly evaluate the situation and to organise and coordinate their efforts accordingly. Against this background and, particularly, in the light of the type of force used, namely firearms, the Court considers that the burden rests on the Government to demonstrate with convincing arguments that the use of force, which resulted in the applicant's injury, was not excessive (see, mutatis mutandis, Matko v. Slovenia, no. 43393/98, §104, 2 November 2006, and Zelilof v. Greece, no. 17060/03, § 47, 24 May 2007).

23.  Finally, although the applicant's injury - a single gunshot wound to a non-vital organ - appears not to have had any lasting consequences for his health, the Court finds that it must have led to severe pain and suffering, particularly when account is taken of his young age at the time of the events.

24.  In light of the above, the Court concludes that the force used against the applicant during his arrest was excessive and that therefore the State is responsible, under Article 3 of the Convention, for the injury sustained by him on that date. It follows that there has been a violation of Article 3 of the Convention.”
In more recent cases, the Court has on many occasion emphasized that, in respect of persons deprived of their liberty, any recourse to physical force that has not been made strictly necessary by their own conduct diminishes human dignity and is, in principle, a violation of Article 3 of the ECHR.

Interrogation techniques 

The interrogation techniques resorted by law enforcement agencies can amount violation under article 3 of the convention. In Ireland v UK, the Court stated that the premeditated techniques used together had led to acute psychiatric disturbances of the detainees. 
The court held that the five techniques used by the UK troops caused “if not actual bodily injury, at least intense physical and mental suffering and also led to psychiatric disturbances during the interrogation” and therefore fell into category of inhuman treatment. 

Detention  

The definition of detention includes remand and custody as well as mental institutions. 

Conditions

The Court on many occasions stated that the detention conditions can seriously affect the well-being of the inmates. The Court stated in Kalashnikov. Russia case the following finding in relation to the conditions of prison.

“When assessing conditions of detention, account has to be taken of the cumulative effects of those conditions, as well as the specific allegations made by the applicant (see Dougoz v. Greece, no. 40907/98, § 46, ECHR 2001-II).”
The Court states that detention centres including prisons should provide minimum standards to the inmates while they serve their punishments. Some of the standards are related to the following issues.
Overcrowding

Inadequate heating

Inadequate toilets

Inadequate sleeping arrangements

Poor food

Insufficient provision for recreation

Inadequate provision for contact with the outside world
Price v UK, in which Adele Ursula Price complained about the manner in which she had been treated while committed to a short term imprisonment for contempt of court. Ms Price is a thalidomide victim, who suffers from mobility problems and kidney complaints. While held at Lincoln Police Station for a night, she was kept in conditions which were too cold, and was unable to use the in-cell sanitary facilities. Once transferred to the hospital at Wakefield Prison, a prison doctor recorded that her difficulties included: ‘bed – too high; sink – unable to reach; mobility – [wheelchair] battery running down; fluid intake – likes to take juice and there is none; diet – vegetarian; general hygiene – needs help...’.
In its 2001 judgment, the Court acknowledged that there was ‘no evidence in this case of any positive intention to humiliate or debase the applicant’. However, it considered that:  
To detain a severely disabled person in conditions where she is dangerously cold, risks developing sores because her bed is too hard or unreachable, and is unable to go to the toilet or keep clean without the greatest of difficulty, constitutes degrading treatment contrary to Article 3 of the Convention
In Scabbola v. Italy (judgment of 10.06.2008, appl. no: 50550/06), the Court stated that the applicant, who has been unable to walk since 1987 and fractured his thigh bone in April 2006, was confined to a wheelchair. He had no personal autonomy whatsoever and stated that he was obliged to spend every day in bed, which has not been disputed by the Government. He was now 67 years old, suffered from heart disease and a failing metabolism, diabetes, deteriorating muscles, hypertrophy in the prostate gland and depression. The expert instructed by the applicant concluded that his state of health was incompatible with detention in prison, given that he required round-the-clock care. That opinion appears to have been confirmed by the medical report of 6 June 2006 recommending that the applicant be moved to a suitably equipped treatment centre.

“In the Court’s view, in circumstances such as these the State should have either transferred the applicant to a better-equipped prison in order to avoid any risk of inhuman treatment or deferred execution of a sentence that had become tantamount to treatment contrary to Article 3 of the Convention. In its decision setting aside the measure ordering detention at home however, the Rome court responsible for the execution of sentences had failed to take that possibility into account.

Accordingly, the applicant had continued to be detained in Regina Coeli Prison, which the court responsible for the execution of sentences had deemed inappropriate to his state of health. It was not until 23 September 2007 that he had been transferred to Parma Prison, which was equipped with facilities that, according to the Ministry of Justice, could cater for his reduced mobility. The Court considered that it did not have sufficient information to enable it to give an opinion on the quality of those facilities or, more generally, the conditions of the applicant’s detention in Parma. It confined itself to observing that keeping the applicant in Regina Coeli Prison in the circumstances referred to above must inevitably have placed him in a situation that aroused sufficiently strong feelings of anxiety, inferiority and humiliation to amount to “inhuman or degrading treatment”. Accordingly, there had been a violation of Article 3.

However, the positive obligation under article 3 does not require the State to free detainees on health grounds. The Court stated in Kalasnikov v. Russia case (judgment of   15 July 2002, appl. no.47095/99)

“Measures depriving a person of his liberty may often involve such an element. Yet it cannot be said that detention on remand in itself raises an issue under Article 3 of the Convention. Nor can that Article be interpreted as laying down a general obligation to release a detainee on health grounds or to place him in a civil hospital to enable him to obtain specific medical treatment.

Nevertheless, under this provision the State must ensure that a person is detained in conditions which are compatible with respect for his human dignity, that the manner and method of the execution of the measure do not subject him to distress or hardship of an intensity exceeding the unavoidable level of suffering inherent in detention and that, given the practical demands of imprisonment, his health and well-being are adequately secured (see Kudla v. Poland cited above, §§ 92-94).”

In Öcalan and Kalashnikov judgments, the European Court of Human Rights made reference to inspection reports by a Council of Europe monitoring body – the European Committee for the Prevention of Torture and Inhuman and Degrading Treatment or Punishment (known as the ‘CPT’). The findings of this independent body, which has the power to enter any place of detention in Council of Europe member States, seem to be having an increasing influence upon the Court’s judgments in cases involving conditions of detention.

In 2003, for example, the Court issued judgments in six cases involving the conditions of detention of prisoners who had, at one time, been held on ‘death row’ in Ukrainian prisons. (Aliev v Ukraine and Nazarenko v Ukraine concerned prisoners held in Simferopol; Kuznetsov v Ukraine and Poltoratskiy v Ukraine involved prisoners held in Ivano-Frankivsk; Dankevich v Ukraine related to a prisoner held in Zaporizkhie, and Khokhlich v Ukraine concerned a prisoner held in Khmeltnitskiy). Notwithstanding the fact that the CPT had only visited the ‘death row’ facility in one of the above-mentioned establishments (Simferopol), all six of the judgments contain a lengthy (and identically-worded) section which paraphrases the CPT findings-in-fact during its visits to ‘death row’ facilities in Ukraine, in the course of its 1998, 1999 and 2000 visits.  Moreover, in all of the judgments – including in the four cases regarding prisoners who had been held in establishments never visited by the CPT – the Court’s finding that the conditions of detention violated Article 3 of the ECHR makes explicit reference to the weight that it accorded to the CPT’s observations.
In each case, the Court concluded that:
“In common with the observations of the CPT concerning the subjection of death row prisoners in Ukraine to similar conditions, the Court considers that the detention of the applicant in unacceptable conditions of this kind amounted to degrading treatment in breach of Article 3 of the Convention.
 Solitary confinement

This is not in itself a breach of Article 3 as in certain circumstances it may prove necessary, for example to prevent collusion between prisoners or to protect a prisoner.

In Kröcher and Möller v Switzerland, the West German applicants were detained on remand on charges of murder and terrorism. The applicants were detained in separate, isolated cells to prevent their suicide or escape; they were subjected to the following conditions over a period of several months:

Windows were frosted over with the lights constantly on.

Constant television surveillance.

20 minutes exercise outside on weekdays only.

Prohibition of newspapers, radio and television

No watches or diaries.

No contact with one another, other prisoners or with lawyers

The Commission accepted that the terrorist threat in West Germany at the time justified severe security measures. The Commission held that as the conditions relaxed over time and the applicants refused to take advantage of certain opportunities for outside contact, the applicants had not been:

‘....subjected to a form of physical or moral suffering designed to punish them, destroy their personality or break their resistance’. 

This case can be distinguished from Iorgov v Bulgaria, where the applicant who was a convicted child murderer was held for over three years in a cell on his own for twenty-three hours a day. The applicant also had two visits per month other than that, his only contact with other people where the prison staff and conversations with other prisoners during his one hour walk per day. The Court held that this did amount to a breach of Article 3 as unlike Kröcher and Möller v Switzerland he had been subjected to the treatment for a long period of time and he posed no security threat. 
In Ensslin, Baader and Raspe v. Germany (nos. 7572/76, 7586/76 and 7587/76, DR 14 p. 64) case the European Commission stated that the complete sensory isolation coupled with social isolation can ultimately destroy the personality of  a detainee and therefore constitutes  of from of inhuman treatment.

“The Commission has already been confronted with a number of such cases of isolation (cf. Decisions on Applications No. 1392/62 v. FRG, Coll. 17, p.1; No. 5006/71 v. UK, Coll. 39, p. 91; No. 2749/66 v. UK, Yearbook X, p. 382; No. 6038/73 v. FRG, Coll. 44, p. 155; No. 4448/70 “Second Greek Case” Coll. 34, p. 70). It has stated that prolonged solitary confinement is undesirable, especially where the person is detained on remand (cf. Decision on Application No. 6038/73 v. FRG, Coll. 44, p. 151). However, in assessing whether such a measure may fall within the ambit of Article 3 of the Convention in a given case, regard must be had to the particular conditions, the stringency of the measure, its duration, the objective pursued and its effects on the person concerned. Complete sensory isolation coupled with complete social isolation can no doubt ultimately destroy the personality; thus it constitutes a form of inhuman treatment which cannot be justified by the requirements of security, the prohibition on torture and inhuman treatment contained in Article 3 being absolute in character (cf. the Report of the Commission on Application No. 5310/71, Ireland v. the United Kingdom; Opinion, p. 379).”

However, the Commission’s approach was slightly modified in recent two important judgments of the Court where the applicants are high ranking terrorist figures and pose serious threat to the security of the respective States (France and Turkey). 

The Court stated in Öcalan v Turkey that the high security conditions in which the applicant was held did not constitute inhuman or degrading treatment, in this case the applicant although was in solitary confinement he did have access to books newspapers and radio. He was also able to write letters and see a doctor everyday as well as his lawyers and members of his family once a week. It was held that the concerns regarding his security risk were also well founded. 

The margin of appreciation granted to states when involving terrorists has been further confirmed in Ramirez Sanchez v France (judgment of 4 July 2006, appl. no.59450/00) where the applicant had been kept in solitary confinement for 8 years, whilst the judges expressed concerns about the long term suitability, there was no breach as he was described by one judge as ‘one of the world’s most dangerous terrorists’. 
25.  The Court nevertheless wishes to emphasize that solitary confinement; even in cases entailing only relative isolation, cannot be imposed on a prisoner indefinitely. Moreover, it is essential that the prisoner should be able to have an independent judicial authority review the merits of and reasons for a prolonged measure of solitary confinement. In the instant case, that only became possible in July 2003. The Court will return to this point when it examines the complaint made under Article 13. It also refers in this connection to the conclusions of the CPT and of the Human Rights Commissioner at the Council of Europe (see paragraphs 83 and 85 above).”

Provision of Medical Care 
The State is under an obligation to provide medical treatment to an individual in detention; this includes a requirement to continuously review the conditions of detention in the interests of detainees’ well-being and health. Failure to provide medical treatment, especially where it may cause serious injury will amount to inhuman treatment. 

The administration of medical treatment to a detained and mentally disturbed individual unable to make decisions about their own welfare will not be held to be in breach of Article 3, even if the application of the treatment involves physical force (Herczegfalvy v Austria).

McGlinchey and Others / United Kingdom case (judgment of 29 April 2003, appl. no. 50390/99), the applicant had a long history of intravenous heroin addiction and was asthmatic, for which she had been admitted to hospital on six occasions during the previous year prior to his imprisonment. The applicant died in the prison as a result of lacking of medical care for the side effects of his heroine addiction. The Court stated that the State should have provided necessary medical care and treatment for the applicant. Therefore none-availability of medical care / treatment constitutes a violation under article 3:
26.  The evidence indicates to the Court that by the morning of 14 December 1998 Judith McGlinchey, a heroin addict whose nutritional state and general health were not good on admission to prison, had suffered serious weight loss and was dehydrated. This was the result of a week of largely uncontrolled vomiting symptoms and an inability to eat or hold down fluids. This situation, in addition to causing Judith McGlinchey distress and suffering, posed very serious risks to her health, as shown by her subsequent collapse. Having regard to the responsibility owed by prison authorities to provide the requisite medical care for detained persons, the Court finds that in the present case there was a failure to meet the standards imposed by Article 3 of the Convention. It notes in this context the failure of the prison authorities to provide accurate means of establishing Judith McGlinchey’s weight loss, which was a factor that should have alerted the prison to the seriousness of her condition, but was largely discounted due to the discrepancy of the scales. There was a gap in the monitoring of her condition by a doctor over the weekend when there was a further significant drop in weight and a failure of the prison to take more effective steps to treat Judith McGlinchey’s condition, such as her admission to hospital to ensure the intake of medication and fluids intravenously, or to obtain more expert assistance in controlling the vomiting.

27.  The Court concludes that the prison authorities’ treatment of Judith McGlinchey contravened the prohibition against inhuman or degrading treatment contained in Article 3 of the Convention.”

In Kenaan v. United Kindgdom case (judgment of 3 April 2001, appl. no.27229/95), the applicant Mark Keenan who, on 15 May 1993, at the age of 28, died from asphyxia caused by self-suspension whilst serving a sentence of four months’ imprisonment at HM Prison Exeter. The Court stated in its judgments that the respondent State should have taken necessary measure to prevent the suicide of the applicant by taking appropriate medical and other administrative measures.

“28.  The lack of effective monitoring of Mark Keenan’s condition and the lack of informed psychiatric input into his assessment and treatment disclose significant defects in the medical care provided to a mentally ill person known to be a suicide risk. The belated imposition on him in those circumstances of a serious disciplinary punishment – seven days’ segregation in the punishment block and an additional twenty-eight days to his sentence imposed two weeks after the event and only nine days before his expected date of release – which may well have threatened his physical and moral resistance, is not compatible with the standard of treatment required in respect of a mentally ill person. It must be regarded as constituting inhuman and degrading treatment and punishment within the meaning of Article 3 of the Convention.

Accordingly, the Court finds a violation of this provision.”

Force Feeding 

In Nevmerzhitsky v. Ukraine case (judgment of 5 April 2005, appl. no. 54825/00), the applicant went on hunger strike on 13 April 1998, consuming only water. On 17 April 1998 the applicant’s medical condition was examined and, following an acetone analysis of his urine on 20 April 1998, he was subjected to force-feeding as of 23 April 1998. The Court stated in its judgment that the medical situation of a detainee (proven with doctor reports) should strictly require the force feeding, the application of force feeding  to a detainee should also be reviewed by judicial authorities and finally the way the force feeding is conducted should not violate detainee’s dignity, honour and health..  
29.  The Court reiterates that a measure which is of therapeutic necessity from the point of view of established principles of medicine cannot in principle be regarded as inhuman and degrading. The same can be said about force-feeding that is aimed at saving the life of a particular detainee who consciously refuses to take food. The Convention organs must nevertheless satisfy themselves that the medical necessity has been convincingly shown to exist (see Herczegfalvy v. Austria, judgment of 24 September 1992, Series A no. 244, p. 26, § 83). Furthermore, the Court must ascertain that the procedural guarantees for the decision to force-feed are complied with. Moreover, the manner in which the applicant is subjected to force-feeding during the hunger strike shall not trespass the threshold of a minimum level of severity envisaged by the Court’s case law under Article 3 of the Convention. The Court will examine these elements in turn.

 30.  ….. The Court concludes that the Government has not demonstrated that there was a “medical necessity” established by the domestic authorities to force-feed the applicant. It can only therefore be assumed that the force-feeding was arbitrary. Procedural safeguards were not respected in the face of the applicant’s conscious refusal to take food, when dispensing forced treatment against his will. Accordingly, it cannot be said that the authorities acted in the applicant’s best interests in subjecting him to force-feeding.

31.  As to the manner in which the applicant was fed, the Court assumes, in view of the submissions of the parties, that the authorities complied with the manner of force-feeding prescribed by decree (see paragraph 62 above). However, in themselves the restraints applied – handcuffs, a mouth-widener (роторозширювач), a special rubber tube inserted into the food channel – in the event of resistance, with the use of force, could amount to torture within the meaning of Article 3 of the Convention, if there is no medical necessity (see paragraph 63 above - restraints in accordance with the European Prison Rules).

32.  In the instant case, the Court finds that the force-feeding of the applicant, without any medical justification having been shown by the Government, using the equipment foreseen in the decree, but resisted by the applicant, constituted treatment of such a severe character warranting the characterisation of torture.

33.  In the light of the above, the Court considers that there has been a violation of Article 3 of the Convention.”

Mental suffering – ‘Disappearances cases’

The Court has held that severe mental distress and anguish over the disappearance of a close relative has amounted to inhuman treatment in certain conditions.
In Tahsin Acar v. Turkey case (judgment of 8 April 2004, appl. no. 26307/95), the applicant’s brother was allegedly abducted by plain clothed police officers. The Court stated that the disappearance of a close relative can constitute a violation under certain circumstances such as proximity of the family tie, the particular circumstances of the relationship, the extent to which the family member witnessed the events in question, the involvement of the family member in the attempts to obtain information about the disappeared person and the way in which the authorities responded to those enquiries (judgment of 8 April 2004, appl. no.26307/95).
“34.  The Court points out that whether a family member is a victim will depend on the existence of special factors giving his or her suffering a dimension and character distinct from the emotional distress which may be regarded as inevitably caused to relatives of a victim of a serious human rights violation. Relevant elements will include the proximity of the family tie, the particular circumstances of the relationship, the extent to which the family member witnessed the events in question, the involvement of the family member in the attempts to obtain information about the disappeared person and the way in which the authorities responded to those enquiries. The essence of such a violation does not so much lie in the fact of the “disappearance” of the family member but rather concerns the authorities' reactions and attitudes to the situation when it is brought to their attention. It is especially in respect of the latter that a relative may claim directly to be a victim of the authorities' conduct (see Çakıcı c. Turquie [GC], no. 23657/94, § 98, ECHR 1999-IV)
35.  Although the inadequacy of the investigation into the disappearance of his brother may have caused the applicant feelings of anguish and mental suffering, the Court considers that, in so far as the applicant has substantiated this claim, it has not been established that there were special factors which would justify finding a violation of Article 3 of the Convention in relation to the applicant himself (see, mutatis mutandis, Kurt v. Turkey, judgment of 25 May 1998, Reports 1998-III, pp. 1187-88, §§ 130-34; Çakıcı, cited above, §§ 98-99; and Orhan v. Turkey, no. 25656/94, §§ 357-60, 18 June 2002).

36.  It therefore finds no breach of Article 3 of the Convention under either head.

In Kurt v Turkey, (judgment of 25 May 1998, appl. no. no. 24276/94) the applicant’s son disappeared after a raid on her village by the gendarmes looking for members of the PKK. The last time the applicant’s son was seen was when the gendarmes surrounded him. The applicant made repeated requests for information regarding his whereabouts but to no avail. The Court held that there had been a breach of Article 3 although it did not specify what particular element of Article 3 had been breached. 

“37.  The Court notes that ill-treatment must attain a minimum level of severity if it is to fall within the scope of Article 3 (see, among other authorities, the Cruz Varas and Others v. Sweden judgment of 20 March 1991, Series A no. 201, p. 31, § 83). It recalls in this respect that the applicant approached the public prosecutor in the days following her son’s disappearance in the definite belief that he had been taken into custody. She had witnessed his detention in the village with her own eyes and his non-appearance since that last sighting made her fear for his safety, as shown by her petitions of 30 November and 15 December 1993 (see paragraphs 39 and 42 above). However, the public prosecutor gave no serious consideration to her complaint, preferring instead to take at face value the gendarmes’ supposition that her son had been kidnapped by the PKK. As a result, she has been left with the anguish of knowing that her son had been detained and that there is a complete absence of official information as to his subsequent fate. This anguish has endured over a prolonged period of time.
38.  Having regard to the circumstances described above as well as to the fact that the complainant was the mother of the victim of a human rights violation and herself the victim of the authorities’ complacency in the face of her anguish and distress, the Court finds that the respondent State is in breach of Article 3 in respect of the applicant.”

In Cicek v Turkey  case (judgment of 27 February 2001, appl. no: 25704/94) the Chamber held that the authorities persistent refusals to explain to the applicant whereabouts of her adult sons who had disappeared after being taking into custody by the gendarmes amounted to a breach of Article 3. 
“39. It recalls in this respect that the applicant and her daughter made several applications to the public prosecutor and the gendarme commander following her sons’ disappearance in the definite belief that they had been kept in custody in the Lice Regional Boarding School. However, the public prosecutor and the gendarmerie commander gave no serious consideration to her complaint.  The Court observes that the applicant has had no news of her sons for almost six years. She has been living with the fear that her sons are dead and has made attempts before the public prosecutor and requested the authorities to be at least given their bodies. The uncertainty, doubt and apprehension suffered by the applicant over a prolonged and continuing period of time has undoubtedly caused her severe mental distress and anguish.
40.  Having regard to the circumstances described above as well as to the fact that the complainant is the mother of victims of grave human rights violations and herself the victim of the authorities’ complacency in the face of her anguish and distress, the Court finds that the respondent State is in breach of Article 3 in respect of the applicant.”

Destruction of homes

In Selcuk and Asker v Turkey case (judgment of 24 April 1998, appl. nos. 23184/94 and 23185/94) the Court stated that burning individual homes by members of the security forces could be so serious to amount to inhuman treatment. 

“41.  The Court refers to the facts which it finds to be established in the present case (see paragraphs 27, 28, 30 and 57 above). It recalls that Mrs Selçuk and Mr Asker were aged respectively 54 and 60 at the time and had lived in the village of İslamköy all their lives (see paragraph 8 above). Their homes and most of their property were destroyed by the security forces, depriving the applicants of their livelihoods and forcing them to leave their village. It would appear that the exercise was premeditated and carried out contemptuously and without respect for the feelings of the applicants. They were taken unprepared; they had to stand by and watch the burning of their homes; inadequate precautions were taken to secure the safety of Mr and Mrs Asker; Mrs Selçuk’s protests were ignored, and no assistance was provided to them afterwards. 

42.  Bearing in mind in particular the manner in which the applicants’ homes were destroyed (see the above-mentioned Akdivar and Others judgment, p. 1216, § 91) and their personal circumstances, it is clear that they must have been caused suffering of sufficient severity for the acts of the security forces to be categorised as inhuman treatment within the meaning of Article 3.

43.  The Court recalls that the Commission made no finding as regards the underlying motive for the destruction of the applicants’ property. However, even if it were the case that the acts in question were carried out without any intention of punishing the applicants, but instead to prevent their homes being used by terrorists or as a discouragement to others, this would not provide a justification for the ill-treatment.

44.  In conclusion, the Court finds that the particular circumstances of this case disclose a violation of Article 3.”

Extradition / deportation
The legal protection offered by Article 3 of the ECHR extends to situations where persons can show that they may be at risk of ill-treatment if they are extradited / deported to another country which is sometimes their home country. All people present (legally or illegally) in Council of Europe member States have a right to benefit from this legal protection, even if the State to which they are to be returned is not a Council of Europe member State (and not bound by the European Convention on Human Rights).
This principle has been firmly established since the 1989 judgment of the European Court of Human Rights in the case of Soering v UK (judgment of 7 July 1989, appl. no.14038/88). Jens Soering is a German national who, at the age of 18, allegedly killed his girlfriend’s parents while visiting their home in Bedford Country, Virginia in the United States of America.  Just over a year later, he was arrested in England, and the American authorities sought his extradition to face capital murder charges. The European Court of Human Rights concluded that, at the time, the death penalty itself was not prohibited by Article 3 of the ECHR (although it is now prohibited by Protocol No. 13 to the ECHR). Nonetheless, it considered that, if Mr Soering were to be held for an extended period on ‘death row’, this could raise an issue under Article 3 of the ECHR:
“In the Court's view, having regard to the very long period of time spent on death row in […] extreme conditions, with the ever present and mounting anguish of awaiting execution of the death penalty, and to the personal circumstances of the applicant, especially his age and mental state at the time of the offence, the applicant's extradition to the United States would expose him to a real risk of treatment going beyond the threshold set by Article 3. […] Accordingly, the Secretary of State's decision to extradite the applicant to the United States would, if implemented, give rise to a breach of Article 3.”
The Court has applied this principle in a number of subsequent cases, including that of Karamjit Singh Chahal and his family (judgment of 15 November 1996, appl. no: 22414/93). Mr Chahal, an Indian citizen who was living in the United Kingdom while he campaigned for Sikh separatist causes.  In 1990, the Home Secretary (Interior Ministry) decided that he ought to be deported to India:
“[…] because his continued presence in the United Kingdom was unconducive to the public good for reasons of national security and other reasons of a political nature, namely the international fight against terrorism.”
Mr Chahal complained that, were he to be deported, be would be at risk of ill-treatment by ‘rogue elements’ in the Punjab Police.  To support his case, his lawyers produced attestations of the involvement of the Punjab police ‘in killings and abductions outside their State and […] allegations of serious human rights violations which continue to be leveled at members of the Indian security forces elsewhere’.
In its judgment, the Court emphasized that it:
[…] is well aware of the immense difficulties faced by States in modern times in protecting their communities from terrorist violence. However, even in these circumstances, the Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment, irrespective of the victim's conduct.
In the light of the evidence produced on his behalf, the Court found in Chahal v UK, that it:
[…] substantiated that there is a real risk of Mr Chahal being subjected to treatment contrary to Article 3 if he is returned to India.
Accordingly, the order for his deportation to India would, if executed, give rise to a violation of Article 3.
Similar reasoning was used by the Court in its judgment in the case of Jabari v Turkey, in which the Court concluded that to deport Hoda Jabari to Iran would violate Article 3 because there was a ‘real risk’ that she would be stoned for having committed adultery.
However in Mamatkulov and Abdurasulovic v. Turkey case (judgment of 6 February 2003, appl. nos. 46827/99 and 46951/99) the Court did not find a violation under article 3. The applicants came to Turkey illegally were arrested by Turkish police at Atatürk Airport (Istanbul) under an international arrest warrant and taken into police custody on suspicion of homicide, causing injuries by the explosion of a bomb in the Republic of Uzbekistan and an attempted terrorist attack on the President of Uzbekistan at that time. The Court issued an interim measure in order to suspend the extradition of applicants to Uzbekistan on the ground that they may face ill-treatment at their home country. However Turkish authorities deported the applicants by infringing the interim measure of the Court. However the Court stated that:

“45.  The Court has noted the observations made by the applicants' representatives on the information contained in the reports of international bodies responsible for investigating human-rights abuses denouncing an administrative practice of torture and other forms of ill-treatment of political dissidents and the Uzbek regime's repressive policy towards such dissidents. It notes that Amnesty International alleges, inter alia, “Reports of ill-treatment and torture by law enforcement officials of alleged supporters of banned Islamist opposition parties and movements, including women, continued...” (See paragraphs 53-54 above).

In the instant case, the Court considers that, in spite of the serious concerns to which they give rise, the reports only describe the general situation in the Republic of Uzbekistan. There is nothing in them to support the specific allegations made by the applicants in the instant case, which require corroboration by other evidence.

46.  The Court takes formal cognisance of the diplomatic notes from the Uzbek authorities that have been produced by the Turkish Government and of the judgment of the Supreme Court of the Republic of Uzbekistan finding the applicants guilty of the offences with which they were charged and sentencing them to twenty- and eleven-years' imprisonment respectively (see paragraphs 30, 31 and 33 above). It notes further that the medical certificates issued by the prison doctors in the prisons in which Mr Mamatkulov and Mr Abdurasulovic are being held do not support the allegations made by the applicants' representatives that the applicants have been subjected to treatment contrary to Article 3 in Uzbekistan (see paragraph 35 above).

47.  Having regard to the circumstances of the case and the evidence before it, the Court considers that there is insufficient evidence for it to conclude that there has been a violation of Article 3 of the Convention.

REQUIREMENT FOR EFFECTIVE INVESTIGATION OF A COMPLAINT ABOUT ILL-TREATMENT UNDER ARTICLE 3
The obligation on member states to carry out effective investigations is firmly established in international law as well as in the European Convention. Whenever there are indications that torture and other forms of ill treatment might have been committed, those who have a duty to investigate are obliged to automatically undertake an effective investigation, even without a formal complaint triggering commencement of it.
In principle, any allegation of torture triggers an obligation on the part of the State to investigate the substance of the complaint promptly and impartially. The Court stated in Sevtap Veznedaroğlu v. Turkey case (judgment of 11 April 2000, appl. no. 32357/96) that the State Party is obliged to conduct en effective investigation if there is any indication concerning ill-treatment.

“48.  In this latter connection the Court reiterates that, where an individual raises an arguable claim that he has been seriously ill-treated by the police or other such agents of the State unlawfully and in breach of Article 3, that provision, read in conjunction with the State’s general duty under Article 1 of the Convention to “secure to everyone within their jurisdiction the rights and freedoms defined in … [the] Convention”, requires by implication that there should be an effective official investigation capable of leading to the identification and punishment of those responsible (see the Assenov v. Bulgaria judgment of 28 September 1998, Reports 1998-VII, p. 3290 § 102). If this were not the case, the general legal prohibition of torture and inhuman and degrading treatment and punishment, despite its fundamental importance, would be ineffective in practice and it would be possible in some cases for agents of the State to abuse the rights of those within their control with virtual impunity (ibid.)”

The Court stated in Aktaş v. Turkey case (24 April 2003, appl. no. 24351/94) stated that  the investigation into the allegation of torture and ill-treatment must be effctive not in theory but in practise as well: 
49.  As the Court has held many times, Article 13 guarantees the availability at the national level of a remedy to enforce the substance of the Convention rights and freedoms in whatever form they might happen to be secured in the domestic legal order. The effect of Article 13 is thus to require the provision of a domestic remedy to deal with the substance of the relevant Convention complaint and to grant appropriate relief, although Contracting States are afforded some discretion as to the manner in which they conform to their Convention obligations under this provision. The scope of the obligation under Article 13 varies depending on the nature of the applicant's complaint under the Convention. Nevertheless, the remedy required by Article 13 must be “effective” in practice as well as in law, in particular in the sense that its exercise must not be unjustifiably hindered by the acts or the omissions of the authorities of the respondent State (Aksoy, cited above, Reports 1996-VI, § 95, and Aydın v. Turkey, judgment of 25 September 1997, Reports 1997-VI, § 103; Kaya cited above, § 89; and Orhan cited above, § 383).
For an investigation to be “effective” under international human rights law, it must be:
· Prompt
· Impartial
· Thorough
Promptness of the investigation 
The Court stated in Aksoy v. Turkey case (judgment of 26 November 1996, appl. No.21987/93) that every form of ill treatment allegation should be investigated promptly.
“98.The nature of the right safeguarded under Article 3 of the Convention (art. 3) has implications for Article 13 (art. 13).  Given the fundamental importance of the prohibition of torture(see paragraph 62 above) and the especially vulnerable position of torture victims, Article 13 (art. 13) imposes, without prejudice to any other remedy available under the domestic system, an obligation on States to carry out a thorough and effective investigation of incidents of torture.

Accordingly, as regards Article 13 (art. 13), where an individual has an arguable claim that he has been tortured by agents of the State, the notion of an "effective remedy" entails, in addition to the payment of compensation where appropriate, a thorough and effective investigation capable of leading to the identification and punishment of those responsible and including effective access for the complainant to the investigatory procedure.  It is true that no express provision exists in the Convention such as can be found in Article 12 of the 1984 United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which imposes a duty to proceed to a "prompt and impartial" investigation whenever there is a reasonable ground to believe that an act of torture has been committed. However, in the Court's view, such a requirement is implicit in the notion of an "effective remedy" under Article 13 (art. 13) (see, mutatis mutandis, the Soering judgment cited at paragraph 62 above, pp. 34-35, para. 88).”

When examining whether an investigation is effective, the European Court of Human Right has applied the test of whether “the authorities reacted effectively to the complaints at the relevant time.” The Court stated in Labita v. Italy case that (judgment of 6 April, 2000, appl. no.26772/95 and also see paragraph.131 of the judgment), the authorities reaction to the allegations of the applicant was very slow which rendered the investigation in effective.
“The Court observed that, when taken together, the statements made by the applicant to the authorities had given reasonable cause for suspecting that he had been subjected to improper treatment in Pianosa Prison, especially as that the conditions of detention at Pianosa had been the centre of media attention during the period concerned and other prisoners had complained of treatment similar to that described by the applicant. The investigations were, however, very slow and not sufficiently effective: it took the authorities fourteen months to obtain photocopies (not prints) of photographs of the warders who had worked at Pianosa. Throughout that period the applicant remained a prisoner there. Moreover, although the applicant had twice said that he would be able to recognise the warders concerned if he could see them in person, nothing was done to enable him to do so and, just nine days later, the public prosecutor’s office had sought and been granted an order for the case to be filed away on the ground not that there was no basis to the allegations but that those responsible had not been identified. In those circumstances, having regard to the lack of a thorough and effective investigation into the credible allegation made by the applicant that he had been ill-treated by warders while detained at Pianosa Prison, the Court held that there had been a violation of Article 3 of the Convention (extract from the press release).”
The Court has in several cases based its finding of a failure by the authorities to investigate on the lack of prompt and timely investigations. Considerations are given to the starting of investigations, delays in taking statements, and the length of time taken during the initial investigations.

Impartiality of an investigation 
The European Court of Human Rights, when assessing the effectiveness of investigations, has often held that investigations lacked independence, e.g. where members of the same division or detachment as those implicated in the allegations were undertaking the investigation (Aktaş v. Turkey, judgement of 24 April 2003, appl. no. 24351/94).
“50.  In the present case, the Court notes in the first place that an inspection of the premises used by the interrogation centre of the Mardin gendarmerie was carried out almost straightaway at 8.10 p.m. on 25 November 1990, the day on which Yakup Aktaş was brought to hospital dead (see paragraph 61 above). It has not been disputed, however, that the persons who carried out the inspection were members of the gendarmerie itself. It is likewise common ground that three of them – Senior Major Haşim Üstünel, Master Sergeant Yusuf Karakoç and Sergeant Major Ali Yavaş – were actually attached to the intelligence unit of the Mardin gendarmerie. The Court agrees with the Commission and the applicant that that inspection cannot therefore be considered part of an “effective investigation” for the purposes of Article 2 of the Convention. Furthermore, it is worth noting that Senior Major Üstünel, Master Sergeant Karakoç and Sergeant Major Yavaş were also among the group of witnesses who refused to give evidence to the Commission's Delegates except on condition that they were screened from the applicant and his representatives (see paragraphs 246 and 248 above).”

The Court stressed on the importance of impartiality which clearly can be understood from the conduct of the investigative bodies (İlhan v. Turkey, judgment of 27 June 200, appl. no.22277/93).

“51.  Notwithstanding these troubling elements, the public prosecutor took no independent investigative step. He did not seek to hear Abdüllatif İlhan's or İbrahim Karahan's version of events, nor did he obtain clarification from the relevant doctors about the extent and nature of the injuries. He also did not seek any eyewitness evidence as to how the alleged accident took place, but relied on the oral explanations of Şeref Çakmak and the incident report which had been signed by Şeref Çakmak, Ahmet Kurt and Selim Uz who, before the Commission delegates, were themselves unable to state that they had seen Abdüllatif İlhan fall.”
Furthermore, the Court has noted that independence means not only a lack of hierarchical or institutional connection, but also practical independence (Finucane v. United Kingdom, judgment of 1 July 2003, appl. no. 29178/95)
“68. For an investigation into alleged unlawful killing by State agents to be effective, it may generally be regarded as necessary for the persons responsible for and carrying out the investigation to be independent from those implicated in the events (see, for example, Güleç v. Turkey, judgment of 27 July 1998, Reports 1998-IV, p. 1733, §§ 81-82; Oğur v. Turkey [GC], no. 21594/93, §§ 91-92, ECHR 1999-III). This means not only a lack of hierarchical or institutional connection but also a practical independence (see, for example, Ergi v. Turkey, judgment of 28 July 1998, Reports 1998-IV, pp. 1778-79, §§ 83-84, and the recent Northern Irish cases cited above, for example, McKerr, § 128, Hugh Jordan, § 120, and Kelly and Others, § 114).
Thoroughness of an investigation
The European Court of Human Rights held that a thorough investigation should be capable of leading to the identification and punishment of those responsible for any ill treatment and that it “must be ‘effective’ in practice as well as in law, in particular in the sense that its exercise must not be unjustifiably hindered by the acts or the omissions of the authorities. The Court stated in Aydın v. Turkey case (judgment of 28 September 1997, appl. no.23178/94) that: 

“52.  The Court recalls at the outset that Article 13 guarantees the availability at the national level of a remedy to enforce the substance of the Convention rights and freedoms in whatever form they might happen to be secured in the domestic legal order. The effect of this Article is thus to require the provision of a domestic remedy allowing the competent national authority both to deal with the substance of the relevant Convention complaint and to grant appropriate relief, although Contracting States are afforded some discretion as to the manner in which they conform to their obligations under this provision. The scope of the obligation under Article 13 varies depending on the nature of the applicant’s complaint under the Convention. Nevertheless, the remedy required by Article 13 must be “effective” in practice as well as in law, in particular in the sense that its exercise must not be unjustifiably hindered by the acts or omissions of the authorities of the respondent State (see the Aksoy judgment cited above, p. 2286, § 95).”
Furthermore, the Court stated that, the national authorities have to do whatever necessary to find out what happened (Timurtaş v. Turkey, judgment of 13 June 2000, appl. no. 23531/94).
53.  While the Government maintained that all the available evidence had been gathered and that this did not corroborate the applicant's allegations but pointed rather to the possibility that Abdulvahap Timurtaş was either in Syria or amongst the ranks of the PKK, the Commission in its report analysed the investigation as dilatory, perfunctory, superficial and not constituting a serious attempt to find out what had happened to the applicant's son (paragraph 264 of the Commission's report). The findings of the Commission have been summarised in paragraph 47 above. 

During the investigation the authorities do not close the investigations by relying upon hasty and ill-founded conclusions. The Court in this connection stated that the investigation must be of reasonable scope and duration in relation to the allegations (Akkoç v. Turkey, judgment of 10 October 2000, appl. no. 22947/93 and 22948/93)

“54.  Having regarded therefore to the limited scope and short duration of the investigation in this case, the Court finds that the authorities have failed to carry out an effective investigation into the circumstances surrounding Zübeyir Akkoç's death. It concludes that there has been, in this respect also, a violation of Article 2 of the Convention.”

The European Court of Human Rights has analyzed what steps authorities must take when gathering evidence, and has made reference in its jurisprudence to offers of assistance; objectivity; attitude of the authorities towards victims and alleged perpetrator(s); timely questioning of witnesses; seeking evidence at the scene, e.g. by searching detention areas, checking custody records, carrying out objective medical examinations by qualified doctors; use of medical reports, and, in death in custody cases, obtaining forensic evidence and carrying out an autopsy (see Salman v. Turkey, judgment of 27 June 2000, appl. no. 21986/93, para.106 )
The key principles of an effective investigation include:
· Investigators must be competent, impartial and independent of suspects and the national authority for which the alleged perpetrators work;
· Methods used to carry out investigations should meet the highest professional standards and findings should be made public; 
· Investigators should have the authority and obligation to obtain all information necessary to the inquiry;
· Necessary budgetary and technical resources should be made available to investigators; 
· Anyone allegedly implicated in torture should be removed from any position of control over the victims, witnesses and their families and investigators;
· The investigative mechanism should have access to independent legal advice to ensure that the investigation produces admissible evidence for criminal proceedings;
· The investigative mechanism should have the authority to seek assistance from international legal and medical experts;
· Torture victims, their lawyer and other interested parties should have access to hearings and any information relevant to the investigation and must be entitled to present evidence;
· Witnesses should be permitted to be represented by a lawyer if they are likely to be harmed by the inquiry (for example, if their testimony could entail criminal charges);
· The investigative mechanism should effectively question witnesses and parties to the proceedings should be allowed to submit written questions;
· Detainees should have the right to obtain an alternate medical evaluation by a qualified health professional and this alternate evaluation should be accepted as admissible evidence by national courts.
The Istanbul Protocol also outlines minimum procedural standards for investigations that take into account the rights of the victim, such as the right to be informed of the nature of the investigation and how statements or evidence offered by the victim may be used. It also sets out the type of evidence that investigators should try to obtain from the victim.
Where possible, interviewers should interview the alleged perpetrators and obtain medical evidence (physical and psychological), circumstantial evidence, and witness statements (ensuring safeguards and techniques for the safety of witnesses).
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� Even the UN Convention against Torture (1987) does not provide an exhaustive list of acts that are severe enough to satisfy the threshold of what is meant by ‘torture.’ This is because the severity of the act must be analysed in view of the context in which it is carried out and the impact it has on the victim, and because it would be impossible to exhaustively list all of the different forms of torture; unfortunately there continue to be new forms of ill-treatment or ‘enhanced interrogation techniques’ amounting to torture. Nonetheless, certain practices have been considered by a range of courts and international treaty bodies to amount to torture and it is recognised that torture may be physical or mental. 


� The dissenting opinion of judge FURA�SANDSTRÖM came to a different conclusion concerning the applicability of article 3 to dead bodies.





“10. My conclusion is that the mutilation of the bodies of Seyit Külekçi and Doğan Altun constitutes a failure on the part of the State authorities to protect the right to respect for their human dignity and, therefore, amounts to degrading treatment in breach of Article 3. In all other respects I concur with the majority.
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